
Assam Schedule VII : Form No. 132 
 

HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Thursday, the 6th day of August, 2015 
 
   Title Suit NO. 1 of 2008 
 
 Sri Mitra Dev Sharma 

 Son of Late Tika Prasad Sharma 
 Resident of Gadharia, Gameri,  

PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam)   .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS – 
1. Sri Khetra Dev Sharma 
2. Sri Ddayanand Sharma 

 
Both sons of Late Tika Prasad Sharma 

 Both residents of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
        ........ Defendant(s). 
          Opposite Party 
1. Smt. Kirti Sharma 
 Wife of Sri Kabiraj Sharma 
 Daughter of Late Tika Pd. Dev Sharma 
 C/o – Sri Khetra Dev Sharma 

 Resident of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
 
2. Smt. Shanti Sharma 
 Wife of Sri D. Sharma 
 Daughter of Late T.P. Sharma 
 C/o – Sri Khetra Deo Sharma 

 Resident of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
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3. Smt. Maya Sharma 
 Wife of Sri Siromoni Sharma 
 Daughter of Late T.P. Sharma 
 C/o – Sri Khetra Deo Sharma 

 Resident of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
 
4. Smt. Hira Sharma 
 Wife of Sri Ram Pd. Sharma 
 Daughter of Late T.P. Sharma 
 C/o – Sri Khetra Deo Sharma 

 Resident of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
 
5. Smt. Kabita Sharma 
 Wife of Sri S. Baishya 
 Daughter of Late T.P. Sharma 
 C/o – Sri Khetra Deo Sharma 

 Resident of Gadharia, Gameri,  
PO- Gameri, Mouza – Halem 
PS - Halem 

 District - Sonitpur (Assam) 
 
6. Sri Prajapati Koirala 
 Son of Padmalal Koirala 
 
7. Sri Bhagirath Koirala 
 Son of Padmalal Koirala 
 
8. Sri Nandalal Koirala 
 Son of Padmalal Koirala 
 
9. Sri Padma Koirala 
 Son of Narad Koirala 
 
10. Sri Bishnulal Koirala 
 Son of Narad Koirala 
 
11. Sri Monorath Sharma Dahal 
 Son of Dadhiram Sharma Dahal 
  
 All residents of village Gadharia Bastigaon 
 PO- Gameri, Mouza & PS – Halem 
 District – Sonitpur, Assam 
       ....... Proforma Defendant(s). 
         Proforma Opposite Party 
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for

  

for

  

 
 
   This Suit is coming on for final hearing or having been heard on 

31st day of July, 2015 in the presence of :   

 

 Mr. P. K. Dutta           Advocate(s)    Plaintiff(s) 
Senior Advocate  Pleader(s)           Petitioner(s) 
 
Mr. D. C. Nath      Advocate(s)         Defendant(s) 
Advocate       Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 6th August, 

2015, the Court delivered the following Judgment :-   

 

J   U  D  G    M   E  N   T 

 

  This is a suit for partition and separate possession of shares and 

permanent injunction.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that the plaintiff and the 

defendants are the sons and the proforma defendants Nos. 1 to 5 are daughter 

of Late Tika Prasad Sarma, who died in the year, 1993 leaving behind him his 

above named sons, the plaintiff and the defendants and daughters ( proforma 

defendant Nos. 1 to 5). One daughter of Late Tika Prasad Sarma, namely, 

Padma Ja died as unmarried long back. Their mother expired in the year, 1991. 

The proforma defendant Nos.6 to 10 are the co-pattadars of the suit land. The 

plaintiff pleaded that the suit properties described in the schedules ‘A’ and ‘B’ of 

the plaint are the properties left by Late Tika Prasad Sarma, which is the subject 

matter of the suit. The properties are the paternal properties of the plaintiff and 

defendants who are in joint possession over the suit land and plaintiff and 

defendants had there equal shares i.e. 1/3rd share each by right of inheritance 

and their father left no Will or codicil in respect of the said properties. As some 

differences has arisen from 06-05-2004, between the plaintiff and the defendants 

with regard to their right, title, share and interest in and upon their properties, 

more particularly described in the schedules ‘A’ and ‘B’ of the plaint, the plaintiff 
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has put demands for partition of the suit properties before the defendants, on 

several occasions, but the defendants have not agreed to plaintiff’s such demand 

for their own wrongful gain. The defendants had not permitted the plaintiff to 

entered into the suit properties from 06-05-2005 and since then, they are 

possessing and enjoying the total suit land including the 1/3rd share of the 

plaintiff. The plaintiff also stated that on 06-05-2005 some village elders of 

Gameri village, held a meeting at the residence of the plaintiff and the 

defendants have making partition of the suit properties among the plaintiff and 

the defendants, but the defendants did not agree to make partition over the suit 

land. Thereafter, the plaintiff again approached the defendants on 26-11-2005 

and requested them to make partition of the suit properties among their 

brothers, but they did not pay any heed. Again, on 09-03-2006 also, the plaintiff 

made said demand but no avail. The plaintiff further stated that he filed two 

petitions before the Circle Officer of Halem Revenue Circle on 07-08-2006 

praying for partition of the land described in schedule ‘A’ of the plaint. The 

Revenue Circle Officer, Halem in both the cases pleased to give a direction to 

both the parties to take shelter before the competent court for their reliefs and 

stayed both the proceedings. Hence, this suit.  

 

3.  The defendant Nos. 1 and 2 and proforma defendant Nos. 1,7 and 

8 have contested the suit by filing written statements.  

 

  The defendant No.1 in his written statement, inter-alia, stated that 

the suit is not maintainable ; there is no cause of action ; the suit is bad for non-

joinder of necessary parties and mis-joinder of unnecessary parties, bad for 

estoppel, waiver and acquiescence. The defendants have denied that all the 

parties have equal share in the suit properties. The defendant No.1 for himself 

and on behalf of defendant No.2 never threatened to sell or transfer some 

valuable properties out of the suit properties. The defendant No.2 is a person of 

unsound mind. The plaintiff has full knowledge about the mental and health 

condition of defendant No.2, but the plaintiff intentionally concealed that fact in 

the plaint. The defendants have been possessing and enjoying the total suit land 

since 30 yeas long back. The plaintiff has no physical possession over the suit 
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properties and considering the insanity of the defendant No.2, learned Circle 

officer has not given a direction to the plaintiff and defendants to take shelter of 

the competent court of law. The plaintiff has not taken any care of his mother 

who expired in 1991 and also to his father Late Tika Prasad Sarma, who died in 

the year, 1993. The plaintiff also did not take any care to the defendant No.2, a 

person of unsound mind.  

 

  The contents of the written statements of other defendant and 

proforma defendants are also almost similar. Hence, all the defendants have pray 

for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both parties and upon hearing 

learned advocates of both sides, the following issues are settled :  

 

1. Whether there is cause of action for the plaintiff’s suit ?  

2. Whether the suit is not maintainable in its present from ?  

3. Whether the suit is bad for non-joinder of necessary parties ?  

4. Whether the suit is bad for waiver and acquiescence ?  

5. Whether the suit property is a joint property of the plaintiff, 

defendant and proforma defendant and whether the plaintiff 

being legal heir and successor of Late Tika Prasad Sarma is 

entitled to 1/3rd share of the suit property ?  

6. Whether the plaintiff is entitled for a decree, as prayed for ?  

7. To what relief / reliefs the parties are entitled in law and 

equity? 

    

5.   During trial, the plaintiff has examined as many as four witnesses, 

including the plaintiff himself and exhibited certain documents to prove its case, 

whereas defendants have failed to adduce any witnesses.   
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Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary,  and 

the materials available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

7.   ISSUE NO. 1 

   1. Whether there is cause of action for the plaintiff’s suit ?  

 

  The plaintiff in his pleading stated that Late Tika Prasad Sarma 

was the original owner and possessor of the suit land, who died in the year, 

1993 leaving behind him, the plaintiff, defendant Nos. 1 and 2 and proforma 

defendant Nos. 1 to 5 as legal heirs of late Tika Prasad Sarma. The plaintiff as a 

legal heir of Late Tima Prasad Sarma has claimed 1/3rd share of the suit 

properties left by his deceased father. On the other hand, the defendants have 

stated that the plaintiff has no possession over the suit properties since last 30 

years back and as such he is entitled to get the share of suit properties.  

 

  A cause of action is a bundle of essential facts. In the present 

case, the plaintiff’s assertion of right over the suit properties to which defendants 

have denied, has arisen a cause of action which requires judicial determination. 

Hence, there is a cause of action for the suit. Therefore, this Issue is decided in 

the affirmative and in favour of the plaintiff.  

 

8.   ISSUE NO. 2 

  2. Whether the suit is not maintainable in its present from ?  

 

  The defendants have raised the plea of non-maintainability of the 

suit, but the defendants in their written statements nowhere stated as to why 

and how the suit is not maintainable. In absence of any specific plea of 

maintainability, a suit cannot be said to be not maintainable. In this connection, 

the decision reported in AIR 2012 SC 264 placed by learned advocate for the 

plaintiff may be referred. Hence, this Issue is decided in the negative and against 

the defendants.  
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9.   ISSUE NO. 3 

   3. Whether the suit is bad for non-joinder of necessary parties ?  

 

 This issue of non-joinder of necessary party is pleaded by the defendants 

in their written statements, but the defendants have failed to show as to who are 

the necessary parties to be added in the suit. So, this Issue is decided in the 

negative and against the defendants.  

 

10.   ISSUE NO. 4 

   4. Whether the suit is bad for waiver and acquiescence ?  

  The defendants have raised this issue in their written statements, 

but have failed to show as to how the suit is bad for waiver and acquiescence. 

Hence, this Issue is decided in the negative and against the defendants.  

 

11.   ISSUE NO. 5  

5. Whether the suit property is a joint property of the plaintiff, defendant 

and proforma defendant and whether the plaintiff being legal heir and 

successor of Late Tika Prasad Sarma is entitled to 1/3rd share of the suit 

property ?  

 

  This is the vital issue to be adjudicated upon in the present suit.  

 

  The plaintiff Mitradev Sarma has submitted evidence in affidavit as    

PW-1.  He deposed that late Tika Pd. Sharma died in the year, 1993 leaving 

behind him plaintiff (son), defendants Nos. 1 and 2 ( sons) and proforma 

defendant Nos. 3 to 5 ( daughters) as his legal heirs. Their father late Tika Pd. 

Sharma left the properties described in the schedules of the plaint. They have 

joint possession over the suit properties and have equal shares, i.e. 1/3rd share 

each by right of inheritance. The plaintiff also stated that he has put demands for 

partition of the suit land but the defendants are not agreed and avoided the 

partition for their wrongful gain. The plaintiff in support of his case, has exhibited 

the follows documents :  
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 Ext.1  : Certified copy of jamabandi dated 22-02-2006 

 Ext.2  : Certified copy of jamabandi dated 22-02-2006 

 

 Ext.3  : Certificate issued by the Mouzadar, Halem Mouza dated  

   20-02-2006 regarding clearance of payment of land  

    revenue 

 

 Ext.4  : the original case record of partition case No.1/06 – 07 

 

 Ext.5  : original case record of partition case No. 2/06-07 

 

 Ext.6  : Certified copy of order, dated 19-03-2007 of Halem  

    Revenue Circle Officer 

 

 Ext.7  : Certified copy of order, dated 19-03-2007 of Halem  

    Revenue Circle Officer 

  

 Ext.9(1) to 9(7): are the land revenue paying receipts 

 

  During cross-examination, this PW-1 stated that he claims 1/3rd 

share of the suit properties. He went to Arunachal Pradesh in connection with 

service in 1969 and during his service period, he came to his residence off and 

on. Dayananda Sarma, is his younger brother, who is mentally ill since 1995. For 

Dayananda Sarma no guardian at litem is engaged to defend his case. He has 

not submitted any document that he constructed the new Assam type house 

over the suit land.  

 

  PW-2 Vishak Timsina, PW-3 Pradip Sarma and PW-4 Shyamlal 

Sarma have supported the plaintiff case.  

 

  On the other hand, defendant Nos.1 and 2, proforma defendant 

Nos. 1,7 and 8 in their written statement have also admitted that the plaintiff 

and defendant Nos. 1 and 2 and proforma defendant Nos. 1 to 5 are the sons 
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and daughters of Late Tika Prasad Sarma. These defendants also admitted that 

Late Tika Prasad Sarma, their father, had left the schedule ‘A’ and ‘B’ properties, 

described in the plaint, but they have denied the plaintiff’s possession over the 

suit properties for thirty years long back.  

 

   It is seen that plaintiff (son) and defendant Nos. 1 and 2 (sons), 

proforma defendant Nos. 1 to 5 are the daughters of Late Tika Prasad Sarma. 

They are governed by the Dayabhaga School of Hindu Law and they are the 

class I heirs of Late Tika Prasad Sarma, as per Section 10 of Hindu Succession 

Act, 1996. Ext.1 and 2 ( certified copies of jamabandi ) show that the suit land is 

the joint property of the legal heirs / successors of late Tika Pd. Sharma. So, 

they are entitled to get equal shares of the suit land left by their late Tika Prasad 

Sarma.  

 

   In the present case, the plaintiff has prayed for 1/3rd share of the 

properties left by his deceased father Tika Prasad Sarma.  

 

   During argument, Mr. P. K. Dutta, learned Senior Advocate for the 

plaintiff, in this connection, submits that the plaintiff is the joint owner of the 

properties left by his late father Tika Prasad Sarma and also submits that though 

the plaintiff has made a prayer for 1/3rd share of the properties, but the Court 

has discretion to mould the reliefs under Order 7 Rule 7 of CPC and as such, 

prays for granting appropriate reliefs under the provisions of law. In support of 

his contentions, learned advocate has placed reliance upon the following 

decisions : 

 

(i) AIR 2006 SC 586 

(ii) AIR 1972 Kerala 110 

(iii) AIR 1971 Punjab & Haryana 21 

 

I have carefully gone through the said citations. However, 

considering the facts and circumstances of the case, and the law laid down under 

order 7 Rule 7 of CPC and in the light of the aforesaid decisions, though the 
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plaintiff claim 1/3rd share over the suit land, the plaintiff’s relief is moulded to the 

extent of 1/8th share and thus, he is granted 1/8th share of properties over the 

suit land.  Accordingly, this issue is decided.  

 

12.   ISSUE NOS. 6 and 7 

 

6. Whether the plaintiff is entitled for a decree, as prayed for ?  

7. To what relief / reliefs the parties are entitled in law and 

equity? 

 

 In view of the discussions and decision made in Issue No. 5, both 

the issues are decided accordingly.  

  

O R D E R 

 

13.   In the result, the plaintiff’s suit is decreed as follows :  

 

(i) a preliminary decree is granted declaring plaintiff’s right, 

title and interest over the 1/8th share of the suit land and 

also possession thereof after partition by evicting the 

defendant Nos. 1 and 2 and proforma defendant Nos. 3 to 

5, with their men and materials therefrom.  

 

(ii) The suit is also decreed for permanent injunction 

restraining and prohibiting the defendant Nos. 1 and 2 and 

proforma defendant Nos. 3 to 5, their men from disturbing 

the plaintiff’s peaceful separate possession and enjoyment 

of his share of the properties after the partition.  

 

  However, both the parties shall bear their own cost.  
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Prepare a preliminary decree accordingly.  

  

              Given under my hand and seal of this Court on this day, the 6th 

day of August, 2015.  

 

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    **** 
 
 

 

 
 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


